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Luxembourg
Michel Molitor and Martina Huppertz

Molitor Avocats à la Cour

Regulatory framework

1 What are the principal governmental and regulatory policies that 
govern the banking sector?

For decades, the financial markets have occupied a fundamental 
position within Luxembourg’s economy, having an enormous effect 
on the public budget and employment market. With respect to 
the banking sector, Luxembourg’s government pursues a continu-
ous policy of diversification of activities, in particular in the field 
of banks issuing mortgage bonds, securitisation and venture capi-
tal. Furthermore, the government sets a high value on international 
competitiveness by helping to develop the local financial market into 
a centre of excellence in the following areas: classical banking activi-
ties, insurance, investment funds, family offices, pension funds and 
the stock exchange. 

2 Summarise the primary statutes and regulations that govern the 
banking industry.

credit institutions;

-

money laundering and terrorist financing;
-

-
tional requirements and rules of conduct in the financial sector;

framework on the fight against money laundering and terrorist 
financing;

securities of companies currently admitted or previously admit-
ted to trading on a regulated market or having been offered to 
the public;

3 Which regulatory authorities are primarily responsible for overseeing 
banks?

-
ity for the prudential supervision of credit institutions, other profes-
sionals of the financial sector, collective investment schemes, pension 

-
ing in risk-bearing capital issued by domestic and foreign compa-

-
ber of standards laid down in legal and regulatory provisions, as 
well as with existing professional standards. These standards are 
either quantitative or qualitative. The limitation of large risk expo-
sure, the capital adequacy ratio and the liquidity ratio represent the 

repute of the managers, repute of the administrators, the quality of 
the shareholders and their transparent structure, accounting and 
administrative organisation, internal audit procedures, risk man-
agement and monitoring systems constitute the main qualitative 
standards.

competencies have been fully recognised by Luxembourg since the 

These competencies comprise the prevention of regulatory arbi-
trage between national supervisory authorities, strengthening 
international supervisory coordination including where there is 
consolidated supervision, promoting supervisory convergence and 

4 Describe the extent to which deposits are insured by the government. 
Describe the extent to which the government has taken an ownership 
interest in the banking sector and intends to maintain, increase or 
decrease that interest.

-

must participate in the Luxembourg deposit guarantee and inves-
tor compensation scheme. This scheme has been provided by the 

of Luxembourg banks and investment firms and is recognised by the 
-

of each depositor, the currency in which they are denominated up 
to a value equivalent to €
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-
tects all cash depositors by guaranteeing the reimbursement of their 
deposits up to €

-

€ €

-
tects all investors by guaranteeing the reimbursement of their claims 
arising out of investment transactions up to the amount of €

view’ file in the framework of the deposit guarantee in order to be 
-

cate the total amount of deposits, the payout delay for such amount 

5 Which legal and regulatory limitations apply to transactions between a 
bank and its affiliates? What constitutes an ‘affiliate’ for this purpose? 
Briefly describe the range of permissible and prohibited activities for 
financial institutions and whether there have been any changes to how 
those activities are classified.

There are no formal restrictions regarding transactions between 
Luxembourg financial institutions and their affiliates. However, to 
avoid tax implications, the price should always be established on a 

-

transactions of credit institutions and investment firms in order to 

not compatible with the principles of sound and prudent liquidity 
management, it may order the respective financial institution to limit 
such transactions.

6 What are the principal regulatory challenges facing the banking 
industry? 

introduced into Luxembourg banking regulations.
However, most of the principal regulatory challenges stem from 

implemented and is therefore similar to the applicable rules in other 
member states.

banks will be required to hold more capital in order to withstand 
eventual future shocks without state aid. There will also be new 
powers for supervisors in order to monitor banks more closely and 

addition, a single rule book for banking regulation will be estab-
lished which will be directly applicable in all member states, in order 
to concentrate the legislation on this matter to create more trans-
parency and facilitate the enforcement of these legislations. This 
regulation also stipulates detailed prudential requirements for credit 
institutions and investment firms, such as capital, leverage ratio, 

governance, sanctions for risk-taking, enhanced supervision, etc.

way in the member states. Therefore, the standards for banks are 

-
son between the banks of different member states proves difficult. 

and create common grounds for comparison. 

aspects of credit default swaps entered into force. The aim of this 
regulation is to unify the legislation in the member states in order to 
resolve the market disorder caused by the differing reactions of the 
member states, to reduce systemic risks and to establish more trans-
parency by establishing a notification but not a publication regime. 

-
nificant net short positions in relation to issued sovereign debt which 
reach or fall below certain thresholds for this issuer has to be made. 

-
ance to the regulation. 

-

clearing obligation and will accordingly use these criteria: the degree 

-

-
ted or previously admitted to trading on a regulated market or hav-
ing been offered to the public entered into force. This law confers 

-
-

any company having its registered office in Luxembourg and whose 

regulated market, or which have been admitted to trading but no 
-

of public takeover bids on securities issued by companies admitted 

this law is to enforce this law and to take adequate measures in case 

in the composition of the shareholders of a company, can comment 

all information necessary to fulfil its role. 

office activity, banks are, among some other professionals of the 

to provide advice to families on financial structuring and planning, 
administrative and financial follow-up, the coordination of service 
providers in relation to wealth preservation for individuals, families 

Law are not allowed to exercise such family office activities.

bill stipulates that a depository has to be appointed for each alterna-
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registered office in Luxembourg or its affiliate in Luxembourg if 

bill stipulates that only credit institutions and investment firms that 

The draft bill introduces new rules concerning the roles, respon-
sibilities and organisational obligations applicable to the deposi-

responsibilities of a depository concern the safekeeping of assets and 
transferable securities; only specific functions can be delegated to a 

-

by it or a third party to which it has delegated its functions and has 
to refund any lost financial instruments for which it was responsible 
or the corresponding amount for as long as it cannot prove that 

any of its functions to a depository.

-

the accomplishment of their missions. 

7 How has regulation changed in response to the recent crisis in the 
banking industry?

-
ernment has taken some crucial measures aimed at stabilising the 
financial sector, such as governmental investments, governmental 
guarantees and the increase of the depositor protection scheme.

The regulatory framework has been strengthened and enlarged. 

-

the information to be published by credit institutions governed by 
Luxembourg law and branch offices of credit institutions governed 

-
ment firms governed by Luxembourg law and all branches of non-

stress tests aimed at testing the resilience of Luxembourg financial 
institutions in the event of financial turmoil. These stress tests are 

-

proportionality principle by credit institutions and investment firms 

institutions and investment firms in establishing their remuneration 
policy.

annual report, various ad hoc surveys within the context of the 

law. This analysis was then supplemented by meetings with various 
participants and the evaluation of a detailed questionnaire sent to 

8 In what ways do you anticipate the legal and regulatory policy changing 
over the next few years?

banking regime are directly induced or at least strongly influenced 

financial services market, the intention was to create as far as pos-
sible a unique approach to financial regulation and to supervision 
in the financial industry. The financial crisis has emphasised the 

Supervision

9 How are banks supervised by their regulatory authorities? How often 
do these examinations occur and how extensive are they?

of the periodical information submitted by the legal entities under 
its supervision, on-site inspections and the analysis of the reports 
and comments provided by the external and internal auditors of the 
entities.

-
mation on their on- and off-balance sheet activities, their results and 
the risks they incur, such as credit risk, foreign-exchange risk and the 
various other market risks. The periodical reports further enable the 

establishments under its supervision.

assessments of risk management policy and techniques, to examine 
information and facts that can only be verified on-site, to supple-
ment the information from periodic reporting or other sources and 
to gather full and reliable basic data for the purpose of analysis.

carried out by one or more external auditors authorised beforehand 
-

ments issued by the external auditor in the context of the audit of the 
annual financial statements and, in particular, the auditor’s analyti-

out a specific audit on one or more particular aspects of the activ-
ity or operation of a supervised undertaking. The banks and other 
professionals in the financial sector are further required to submit to 
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controls and a copy of the summary report on the controls effected 
by the internal audit during the course of the financial year. From 

institutions, investment firms and professionals carrying out lending 
operations have to comply with the reporting obligations defined in 

interviews with the directors or other professionals in the financial 
sector.

10 How do the regulatory authorities enforce banking laws and 
regulations?

remedy the situation and may suspend persons or voting rights of 
certain shareholders or even the activities or a sector of activities of 

the persons in charge of the administration or management of the 
banks concerned; under certain conditions, request the district court 
dealing with commercial matters to have payments suspended; and 
place a bank under controlled administration, or refuse or withdraw 
registration if a bank does not fulfil or no longer fulfils the con-

extreme cases and under precise conditions laid down by law, the 

alia, also impose administrative fines of between € €

on physical persons responsible for the administration and manage-

stipulated in the Luxembourg banking regulation. 

-
-

able by a term of up to five years’ imprisonment, a fine of between 
€ €

11 What are the most common enforcement issues and how have they 
been addressed by the regulators and the banks?

cases of large exposure to risk to inform that the maximum level 
of large exposures had been exceeded;

on deficiencies in compliance with money laundering provisions 

-

terrorism obligations, functioning of the banks’ institutions, the 
position of the bank within the group, as well as the efficiency of 

these on-site inspections were conducted in collaboration with 

non-compliance with sound and prudent management obligations. 

five members of the board of a bank for non-compliance with its 
money laundering obligations and on members of the board of 
another bank for non-compliance with the internal control obliga-

12 How has bank supervision changed in response to the recent crisis?

du Luxembourg, the other authorities responsible for prudential 

and international level, in order to contribute to ensuring financial 
stability, in particular within the committees set up for such purpose. 

supervision and financial stability. Furthermore, within the limit of 

empowered to enact regulations, which must then be published in 
Mémorial

-

temporary suspensions of negotiation of the shares of various banks, 
it also had to declare the suspension of payments proceedings of 

-
cern the implication of Luxembourg-based banks and investment 
funds with respect to an international financial fraud case. 

capital of banking institutions has also intensified. For the time 
being, no legislative changes have taken place. However, given the 

to all criteria on which it appraises the suitability of the proposed 
-

sition if it comes to the conclusion that the business plan proposed 
by the bank is viable both in the current situation of the financial 
markets and in the long run, and if sufficient capital adequacy provi-
sions are made available by the proposed acquirer to the bank to put 

the competent public oversight authority for the audit profession 
and for providers of family office activity as defined under article 

its mission and powers.
-

ble rules on capital ratio, liquidity ratio, risk exposure and remu-
neration policies is also becoming more and more important. 

together all those involved in financial supervision at a national and 
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Resolution

13 In what circumstances may banks be taken over by the government or 
regulatory authorities? How frequent is this in practice? How are the 
interests of the various stakeholders treated?

-
ernment has taken some crucial measures aimed at stabilising the 
financial sector such as governmental investments, governmental 
guarantees and the increase of the depositor protection scheme.

the Luxembourg government invested €
-

Luxembourg governments have invested €

€

-
ments together invested €

-

and institutional counterparties, as well as bonds and other debt 
securities issued to the same counterparties provided that these lia-

Luxembourg’s participation in the guarantee is limited to a max-
imum amount of €

renewed for one year and its cap for Luxembourg has been reduced 
to €

Luxembourg to guarantee up to a total amount of €

final guarantee of an amount of €

-
vides that the minister for treasury and budget is authorised to issue, 
on a needs basis, a short or medium-term loan in one of several 
tranches, for a global amount of up to €
this loan are aimed at reinforcing the capital base of financial insti-
tutions by participating in their capital, acquiring shares issued by 
these institutions, granting loans or borrowings in their favour and 
investments in these institutions. The same law also amends the 

-

14 What is the role of the bank’s management and directors in the 
case of a bank failure? Must banks have a resolution plan or similar 
document? 

For the moment, there is no Luxembourg legislation dealing with 

but nothing has been implemented yet.

reference in terms of central administration, internal governance and 
risk management. This circular applies to credit institutions, invest-
ment firms and professionals carrying out lending operations. The 
aim of this circular is to introduce new rules to prevent bank failure 
from happening and to re-establish trust in financial institutions and 
the banking system by creating effective internal governance and 
an efficient risk-management process. These measures create more 
responsibility for the bank’s managers and directors in order to pre-
vent bank failures. The board of managers has the overall responsi-
bility for the establishment.

The transition period for credit institutions and investment com-
panies on certain provisions as further defined in the circular to com-

for the recovery and resolution of credit institutions and investment 
firms. The aim of this proposal is to construct an effective recovery 

relevant authorities of the member states with common and effective 
tools and powers to address banking crises pre-emptively, safeguard-
ing financial stability and minimising taxpayers’ exposure to losses.

15 Are managers or directors personally liable in the case of a bank 
failure?

-
-

agers and directors towards the company for the execution of their 
mandate and any misconduct in the management of the affairs of the 
company. This liability under civil law towards the company applies 
notably to all companies in the form of a public company limited 

liquidation of a credit institution governed by Luxembourg law. 

16 How has bank resolution changed in response to the recent crisis?

-
-

tion and winding up of credit institutions has been implemented by 

the financial sector as amended, introducing notably the proceedings 
for suspension of payments as well as voluntary winding-up proce-
dures, each including special provisions for branches of establish-

Capital requirements

17 Describe the legal and regulatory capital adequacy requirements for 
banks. Must banks make contingent capital arrangements?
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The capital adequacy ratio compares eligible capital adequacy 
provisions to the overall capital requirement for the risks concerned. 

-
sions to meet their overall capital requirement on a stand-alone and, 
where applicable, on a consolidated basis. The general minimum 

-

-
tor of the ratio, include original capital adequacy provisions and 

to calculate the capital adequacy provision requirements, there are 
also simplified methods: a standardised approach for credit risk and 

may use them without prior request and without having to meet 
qualitative or quantitative minimum requirements. The circular also 

risk weight to most outstanding exposures to natural persons and 

extended certain transitional provisions on the minimum capital 
requirement for credit risks arising from non-trading book activities. 

per cent risk weight of a single indicator that is determined by the 
sum of net interest income and net non-interest income. The credit 
risk can be mitigated in several ways, notably through collateral, 

with respect to the treatment of guarantees and credit derivatives. 

percentage of liquid assets to current liabilities.
Finally, there is a minimum capital entry requirement for credit 

institutions of € €

applies to branches and subsidiaries of foreign banks.

18 How are the capital adequacy guidelines enforced?

-
sory and investigatory powers to ensure the enforcement of the capi-
tal adequacy provisions including access to all relevant documents, 
questioning of any person and on-site inspections or investigations; 
the specific capital adequacy requirements as stipulated under ques-

-
siders contrary to the capital adequacy provisions and it can request 

-
mation on a financial institution or require them or suitable experts 
to carry out on-the-spot verifications or investigations on a financial 

-

well as to restrict or limit the business, operations or network of 
banks. 

non-compliance with the capital adequacy requirements.

19 What happens in the event that a bank becomes undercapitalised?

the bank, by registered letter, to re-establish, within such period as 

suspend the members of the bank’s administration, suspend the 
exercise of voting rights of shareholders whose functions or influ-

requirements, or both.

20 What are the legal and regulatory processes in the event that a bank 
becomes insolvent?

-
ble liquidity crisis, if its creditworthiness becomes undermined, or if 
its entire ability to meet its commitments is compromised, the bank 

-
pension of payments declaration. The court must quickly give its 

-
ments, it must appoint one or more administrators to control the 
management of the bank’s assets.

Mémorial and in two 
national newspapers and one foreign newspaper having a suffi-

provide information about the application for the suspension of 
payments to the competent authorities of the states in which the 
bank has a branch office.

in Luxembourg, the law of that state applies on the implementation 

-
pension of payments.

Where the suspension of payments scheme is not able to rec-
tify the situation, the district court may declare, upon application 

21 Have capital adequacy guidelines changed, or are they expected to 
change in the near future?

Further changes on capital adequacy guidelines are contained in 

for credit risks related to securitised products, calculation of risk 

under Luxembourg law and branches of investment firms from non-

trading book and for re-securitisations, and the supervisory review 
of remuneration policies has been transposed. 
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adequacy rules, liquidity risk management principles and their super-
vision, cross-border banking groups and their supervision, limita-
tion on inter-bank exposures and improvement of risk management 
of securitised products.

to take place in the next few years might lead to tougher capital 
standards through more restrictive capital definitions, higher risk-
weighted assets, further capital buffers and increased minimum 
capital ratio requirements combined with stricter liquidity require-

banks to strengthen their capital positions by building up an excep-
tional and temporary capital buffer against sovereign debt expo-

to establish an exceptional and temporary buffer such that the core 

-
ity of banks to withstand shocks and still maintain adequate capital. 

updated its prudential reporting scheme regarding capital adequacy 

-
cerning, inter alia, hybrid capital instruments, capital requirements 
in the context of resecuritisations, capital requirements for non-trad-
ing settlement or delivery risks, capital requirements as regards secu-
ritisation in the trading book, capital requirements associated with 
the related trading book, and the amount of capital according to 

Ownership restrictions and implications

22 Describe the legal and regulatory limitations regarding the types of 
entities and individuals that may own a controlling interest in a bank. 
What constitutes ‘control’ for this purpose?

There are no rules in Luxembourg’s banking law that prohibit cer-
tain types of entities or individuals from owning a controlling inter-
est in a bank. The authorisation to carry on the business of a bank 
may not be granted to an entity if the suitability of one of its share-

voting rights or otherwise enabled to exercise a significant influence 

account the need to ensure the sound and prudent management of 

-
ability of the proposed acquirer and the financial soundness of the 

list contains:

business of the credit institution as a result of the acquisition; 

-
tion with the proposed acquisition, money laundering or terror-
ist financing is being or has been committed;

-
tinue to comply with the prudential requirements; and

that makes it possible to:
  exercise effective supervision; 
   effectively exchange information among competent authori-

ties; and 
   determine the allocation of responsibilities among the com-

petent authorities.

The guidelines for the prudential assessment of acquisitions and 

mentioned above.

23 Are there any restrictions on foreign ownership of banks?

There are no such restrictions in Luxembourg. The direct and indi-
rect shareholding structure of the bank must, however, be transpar-

exercising its supervisory functions effectively on all domestic and 
foreign shareholders. This could be the case where an entity con-
trolling the bank is established in a third country whose laws either 
prevent the control by foreign regulatory authorities or do not make 
it possible to determine the allocation of responsibilities among the 
competent authorities or whose regulatory authorities do not effec-

-

24 What are the legal and regulatory implications for entities that control 
banks? 

banks. However, this position had to be given up, as Luxembourg 
law does not distinguish between parent companies that are engaged 
in banking or financial services and parent companies exercising 
non-financial business activities. 

Thus, in principle, every entity may be allowed to control banks. 
-
-

ing the capacity of the shareholders. For instance, with respect to 

trustworthiness of that person, similar to the conditions to be met 
for the authorisation of members of the bodies performing adminis-

-

-
cial statements, annual reports, articles of association and a scheme 
of the company’s structure.

25 What are the legal and regulatory duties and responsibilities of an 
entity or individual that controls a bank? 

-
tution may not be less than the amount of the authorised capital. 

the capital adequacy provisions fall below the authorised capital, the 

limited period in which to rectify its situation or cease its activities.
With respect to shareholders’ responsibility, it depends on the 

legal form of the bank, which can be a société anonyme
société en commandite par actions

société coopérative -
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amount of its shares in the share capital of the bank so that in the 
case of bankruptcy they may not lose more than the capital invested.

26 What are the implications for a controlling entity or individual in the 
event that a bank becomes insolvent?

-
ers. The insolvency procedure of the bank is not extended to the 
controlling entity or the individual, except in cases where:

société en commandite par 
actions; or

-
mercial court has extended the insolvency procedure to these 

has been declared applicable to the procedure and that the 

in charge of the liquidation.

meaning that they are only entitled to any surplus from the winding 
up – if there is any – in proportion of their shareholding. 

nobody except the liquidator appointed by the court is entitled to 
manage the bank or act on its behalf. The shareholders are obliged 

that is, to provide them with relevant information and documents 
in relation to the bank’s business as well as its assets and liabilities. 

a cooperation agreement is entered into between the liquidator 
and the shareholders. The winding-up procedure of Landsbanki 

of this procedure, a settlement agreement was concluded between 

of the parent company’s claim and granting seniority to the other 

Changes in control

27 Describe the regulatory approvals needed to acquire control of a bank. 
How is ‘control’ defined for this purpose?

legal person that proposes to acquire, directly or indirectly, a quali-

writing, telling it of the amount of the intended holding. Qualifying 
holding means a direct or indirect holding in the bank, which repre-

-

his qualifying holding in such a way that the proportion of the vot-

oppose such a plan if it is not satisfied as to the suitability of the per-
son, in view of the need to ensure sound and prudent management 

suspend the exercise of the corresponding voting rights or demand 

-

-
ber states, where all or some of those securities are admitted to trad-

admitted to trading on such a market and it has its registered office 
in Luxembourg, several obligations concerning the procedure for 

-

The competent supervisory authority in Luxembourg in this regard 

punished by up to five years’ imprisonment, a fine of between €
and €

28 Are the regulatory authorities receptive to foreign acquirers? How is 
the regulatory process different for a foreign acquirer? 

is made if a foreign acquirer is involved. However, the applicable cri-

or do not make it possible to determine the allocation of responsi-
bilities among the competent authorities or if the local regulatory 

29 What factors are considered by the relevant regulatory authorities in 
an acquisition of control of a bank?

application of each of the criterion can be found in the guidelines for 
the prudential assessment of acquisitions and increases in holdings 

-
tice, all depends on the particular circumstances of the case. 

30 Describe the required filings for an acquisition of control of a bank.

make publicly available a list specifying the information that must 

prudential assessment of acquisitions and increases in holdings in 

assessment. 
-

of a bank:

  name, date, place of birth and address;
  a complete and detailed curriculum vitae;
   information on any relevant criminal records, investigations 

or proceedings, relevant civil or administrative cases and 
disciplinary actions, investigations, enforcement proceed-
ings or sanctions by a supervisory authority with respect to 
the acquirer or any company he ever controlled or directed;

   information on any previous assessment of reputation con-
ducted by a supervisory authority;

   details of sources of revenue, assets and liabilities of the pro-
posed acquirer and pledges and guarantees he has granted;

  description of his professional activities;
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   ratings and public reports on the companies controlled or 
directed by the acquirer and if available, on the acquirer 
himself; and

   a description of the financial and other interests or relation-
ships of the acquirer with current shareholders of the bank, 
its board members, etc;

   evidence of business and the registered name and address of 
the head office;

  registration of legal form;
  up-to-date overview of entrepreneurial activities; and
   detailed shareholding structure of the acquirer or organisa-

tional chart of the group the acquirer may be part of and 
information on any shareholder agreements and group com-
panies that are supervised by a supervisory authority;

financial periods; and

rating.

aim of the acquisition and the shares in the bank’s capital already 
owned by the proposed acquirer.

-
tion, the transfer of funds, access to capital sources and financial 

of control of a bank or the acquisition of qualifying holdings by 
acquirers.

31 What is the typical time frame for regulatory approval for both a 
domestic and a foreign acquirer?

Within two working days following receipt of the notification, the 

days. Further requests of information do not interrupt the assess-
ment period. These rules apply independently of the acquirer’s 

assessment period for its first additional information request up to 

-
tice, the time frame may be much shorter and mostly depends on the 
completeness of the request and the workload to be undertaken by 

Michel Molitor michel.molitor@molitorlegal.lu 
Martina Huppertz martina.huppertz@molitorlegal.lu

8, rue Sainte-Zithe Tel: +352 297 298 1 
PO Box 690 Fax: +352 297 299
L-2016 Luxembourg www.molitorlegal.lu

Luxembourg banks are being affected by consolidation which 
implies a reduction of manpower and a general trend towards 
cost-cutting. The application of the AIFM Directive (see question 6)
also has a great impact on all Luxembourg banks whose activities 
include those of custodian banks. 

Update and trends
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Air Transport
Anti-Corruption Regulation
Anti-Money Laundering
Arbitration
Asset Recovery
Banking Regulation
Cartel Regulation
Climate Regulation
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Copyright
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Enforcement of Foreign 
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Life Sciences
Merger Control
Mergers & Acquisitions
Mining
Oil Regulation
Patents
Pharmaceutical Antitrust
Private Client
Private Antitrust Litigation
Private Equity
Product Liability
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